iS THE UNITED STATES COURT OF APPEALS 


RORVTHE NINH CIRCULT 


JAMES DAVID McCLAIN, 
PevitLoner-Appellant, 
vs. 
LAWRENCE E. WILSON, 


Respondent—Appellee. 


ww NN! NH Ne NY NY Ne 8 8 


APPELLEE'S BRIEF 


Appeal from the United States 
District Court for the Northern 
District of California 

Southern Division 


THOMAS C. LYNCH, Attorney “eneral 
of the State of California 


ROBERT R. GRANUCCI, 
Deputy Attorney General 


FRANK C. DAMRELL, JR., 
Deputy Attorney General 


6000 State Building 
San Francisco, California 94102 
Telephone: 557-1339 


Attorneys for Respondent-Appellee 


TOPICAL INDEX 


JURISDICTION 
STATEMENT OF THE CASE 
Proceedings in the State Courts 
Preoceedings in the Federal Courts 
APPELLANT'S CONTENTIONS 
SUMMARY OF APPELLEE'S ARGUMENT 
ARGUMENT 
ie LHe QUESTION OF PROBABLE CAUSE TO ARREST 


IN THIS CASE DOES NOT RAISE GROUNDS FOR 
RELIEF ON HABEAS CORPUS. 


(eles VARP SRULE  BOES NOT APPLY RETROACTIVELY. 


CONCLUSION 


Page 


EL oh eA) 


TABLE OF CASES 


Armstrong v. Bannan, 
Cem 20m ae 500 (oth Cir. 1659) 


Curran v. shuttleworth, 


USC Need 7eumecGenc ir 950) 


mamoson vy. Smith, 
wee toca; (Sth Cir. 1946) 


Linkletter v. Walker, 
mn ooleUsSs GlGM(1965) 


Mepp v. Ohio, 
BO7mUss. 643 (11962) 


ass 


Page 


IN THE, UNITED STATES COURT OF APPEALS 


RORSGHE NINTH CIRCULT 


JAMES DAVID McCLAIN, 
Pevitiener—Appel lant , 
Von NO. 44690 
LAWRENCE E. WILSON, 


Respondent-—Appellee. 


APPELLEE'S BRIEF 
JURISDICTION 
Mes iUcrscmerhTonmonenhe United =ovares sPustrict 
eure LO entertain appellant's petition for a writ 
of habeas corpus was conferred by Title 28, United 
Beaves Code section 2248. The jurisdiction of this 
Court is conferred by Title 28, United States Code 
section 2253, which makes a final order in a habeas 
corpus proceeding reviewable in the Court of Appeals 
Wien, as in this case, a certaficate of probable cause 
foe opeen issued. 
STATEMENT OF THE CASE 
Appellant, petitioner below, has appealed 
iwemean order of the United States District Court for 
PmemNGrtnern District of California, Southern Division, 
Pemyin= his application for a writ of habeas corpus. 


l. 


De Erocecdimgsmim the state Courts 
On November 28, 1960, appellant James David McClain 


Vas Convicted in the Superior Court of San Joaquin County 
upon his plea of iot guilty, while represented by 

Seunsel, of the two felony counts of robbery in violation of 
California Penal Code section 211, and of assault 

with a deadly weapon in violation of California Penal 

Code section 245. He was sentenced to imprisonment 

im the State prison for the term prescribed by law, the 


robbery sentences to be served consecutively with one 


another and concurrently with the sentence for the segs 
Appellant did not appeal the above conviction. 

Rewhery tive years later, he filed a petition for 

iio: habeas corpus in the Superior Court of Marin 

County. (TR 6) é That petition was denied on January 18, 1965 


Thereafter, appellant filed a similar habeas corpus 

petition in the California Supreme Court which was 

Pemued without opinion on July 7, 1965 (TR 6). Substantially, 
tMemogame factual and legal issues mow presented to this 


Courtewere raised in those petitions. 


Ly 
~ Photocopies of the abstract of judgment and commitment 
of the San Joaquin Superior Court are appended to this 
brier. 
ay 
"TR" refers to the transcript on appeal in this 
case. 


B. Proceedings in the Federal Courts 

On January 7, 1966, appellant filed an application 
for a writ of habeas corpus in the United States District 
Geurt for the Northern District of California, Southern 
Division (TR 1). The Honorable Albert Wollenberg denied 
eppellant's petition for a writ of habeas corpus y 
an order filed on January 13, 1966, without issuing 
an order to show cause (TR 28). The basis of the Court's order 
was that the rules announced in Escobedo v. Illinois, 378 
tmon 473 (1964) and Mapp v. Ohio, 367 U.S. 643 (1961) do 
not apply retrospectively. On February 16, 1966, Judge 
Wollenberg granted petitioner's application for a certificate 
Seorovenle cause and for Weave to appeal in forma pauperis. 

A notice of appeal was filed by appellant on 
February 9, 1966 (TR 30). 

iets peu mron wOmtmMe wDISstrices Court, appellant 
alleged the following: (1) He was not afforded effective 
aid of counsel either before or during trial, (2) Improper 
testimony of prior offenses was introduced during trial; 
(3) Appellant was denied his rights under the rule announced 
in the Escobedo case; (4) The fruit of an illegal search 
was used as evidence against him during trial; and (5) 
Appellant was subjected to an illegal arrest. 

APPELLANT'S CONTENTIONS 
On this appeal, appellant contends (1) the 
Br 


arresting officers lacked probable cause to apprehend 


appellant in that the officers possessed no arrest warrant 


Oe “informacion which would link him with the crime" (AOB 7), 


and (2) appellant was subjected to an illegal search in 
conjunction with his arrest. Appellant thus poses whether 
these allegations present grounds for relief on habeas 
Corpus. 

SUMMARY OF APPELLEE'S ARGUMENT 

I. The question of probable cause to arrest 
mo chismease does not raise prounds for relief on habeas 
corpus. 

tee lhe Meapperute does nov apply retroacrively. 
ARGUMENT 
IL 
THE QUESTION OF PROBABLE CAUSE TO ARREST 
IN THIS CASE DOES NOT RAISE GROUNDS FOR RELIEF 
ON HABEAS CORPUS. 

Appellant here contends his arrest was improper 
meme Berkeley police had@newwarrant for his arrest, but 
rather acted at the "request" of the Oakland police (AOB 7). 
Appellant further alleges he was held some 48 hours without 
knowledge of any charge. Appellant, however, wholly fails 
to demonstrate how these actions of the police affected his 
beeal and conviction. 

Poounimie the arrest was ailecal, there are no 
facts before this Court which indicate any resulting 


4, 


impropriety at trial. 
"Being held incommunicado without being informed 
of the nature of the charge, may have given the applicant 
Some rloinismoUriIne sohiss period vel iconkinement, but 
it does not give him any rights to be released after 
a jury trial, conviction and sentence. Nowhere does 
Hemollece Lihateihe court lacked jurisdiction or that 
any of his federal constitutional rights were 
evaded Curing Orvattermstne trial. Nor is there any 
claim made that anything happened at this preliminary 
confinement which prejudiced him at the trial." 
Dmmstirones VV. Bannan, 2/2 F.2d S7fsat 580 (6th Cire 1959). 
iieshort, the defects in the arrest procedure do not 
Seer erouncs Tor reliet om habeas corpus when the defendant 
mais been properly charged and convicted. Curran v. 
Siuteleworth, 160 F.2d 781 (6th Cir. 1950): Hampson v. 
minh, 153 F.2d 417 (9th Cir. 1946). 
Appellant's contention therefore is without merit. 
JA 
THE MAPP RULE DOES NOT APPLY RETROACTIVELY. 
Repellant’ s contenuron as toethne impropriety of 
imiemsearch 15 €qualiy without merit. it should be noted 
the conviction of appellant was final on December 15, 1960, 
ae 
Under California practice, a conviction becomes final 
Zomcays arter imposition of sentence unless a notice of 


Seecel is filed. California Rules of Court, Rule 31l(a). 
se 


some time prior to the decision in Mapp v. Ohio, 367 U.S. 
73 (1961). In Linkletter v. Walker, 381 U.S. 618 (1965), 
the Supreme Court held that the Mapp decision would not be 
applied retroactively to convictions which were final prior 
to the decision. Mapp was decided on June 19, 1961, 
Subsequent to the finality of appellant's conviction. 
Consequently, appellant's allegation of an unlawful search 
pace ceizure dees nou State a ground for federal relief. 
CONCLUSION 

Por the reasonseavalecdsalove, it teeresopectiully 
Suomi rced that the order or the District Court denying 
Pepellant's petition for a writ of habeas corpus should 
emai tirmed. 

DATED: “Qetober 6, 1966. 


THOMAS C. LYNCH, Attorney General 
of California 


ROBERT R. GRANUCCI, 
Deputy Attorney General 
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PRANK C. DANRELL, JR. ; 
Deputy Attorney General 
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